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Procedural Background 

Under Food and Agricultural Code (FAC) section 12999.5, and Title 3 of the California 
Code of Regulations (3 CCR) section 6130, county agricultural commissioners may levy a civil 
penalty up to $5,000 for certain violations of California's pesticide laws. 

After giving notice of the proposed action and providing a hearing, the San Luis Obispo 
County Agricultural Commissioner found that the appellant violated FAC section 12973 by 
failing to use a pressure gauge on each irrigation set during an application of InLineTM as 
required by permit. The commissioner levied a total penalty of $700. 

Western Farm Service appealed the commissioner's civil penalty decision to the Director 
of the Department of Pesticide Regulation (DPR). The Director has jurisdiction in the appeal 
under FAC section 12999.5 

Factual Background 

On October 21, 2005, at Alcantar Brothers Farming, the appellant, Western Farm 
Service, applied a pesticide containing 1,3-Dichloropropene (InLineTM, U.S. EPA registration 
number 62719-348) through a drip application system without using a pressure gauge. (County's 
Exhibit P-19, testimony of Mr. Schmitz; not disputed.) Mr. Esparaza, the employee of Western 
Farm Service and qualified applicator that supervised the application, had been trained to use 
pressure gauges and had pressure gauges in his possession at the time. (Exhibits P-19, R-5, R-9, 
testimony of Mr. Nichols, testimony of Mr. Schmitz; not disputed.) 

Appellant's Con tentions 

Appellant contends that it is entitled to assert the "Independent Employee Action 
Defense" (IEAD) citing 3 CCR section 6702(c), which requires employees to utilize personal 
protective equipment and "other safety equipment." Appellant contends that the pressure gauge 
is "other safety equipment" within the meaning of that section. Appellant further contends that 
the commissioner should have cited a more specific requirement in regulations rather than FAC 
section 12973. 










