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Presentation Notes
Welcome to the Elements of the Violation class!  We are going to introduce you to a basic analytical process for doing enforcement work.  OOPs, WRONG POWER POINT.  Sorry, this is the power point presentation  I was going to give to the DPR headquarters staff. Give me a second to switch over to the power point presentation for today’s session.  
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Presentation Notes
I think I know what you are thinking. When you first became a biologist,  you probably didn’t expect to be doing pesticide law enforcement. You probably didn’t think about it when taking Botany 1A and General Entomology back in college. Your visions of controlling  invasive weeds on public lands, helping growers control agronomic pests, or protecting endangered species also probably did not include taking enforcement actions against pesticide applicators. 

So, now that you performing structural fumigation site inspections, using a form that lists dozens of possible non-compliances, how do you really know, “Was there compliance, OR NOT?” 


Elements Analysis

‘ The elements of the violation
analysis exercise is the basic

N

analytical task that must be
performed before taking an
enforcement action
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Presentation Notes
The “Elements of the Violation” exercise can provide the foundation for making the many decisions needed to conduct a successful inspection, write a violation notice, and, if necessary, take an enforcement action. It is the basic analytical process used by enforcement agencies to determine if an enforcement action should be taken. Each law and regulation is a unique requirement that is made up of elements.  A violation  is the failure to comply with the elements of the requirement.  So we need to identify these elements first before we can determine if a person failed to comply with the requirement. The goal is then to collect  enough evidence to prove the person failed to comply with each element of the law or regulation.  









Goal of the Exercise

Was there a violation?

|. What are the elements of the
requirement!?

2. What specific evidence do you have
to show the person did not
comply with each element

of the requirement?


Presenter
Presentation Notes
The goal of the exercise is to determine if a person has violated a law or regulation. The goal can be achieved by answering these questions.   






What is the Requirement?

" Each law or regulation is a
unique requirement

" Each requirement is made up of
elements

" You must identify the elements
to be sure you understand
the requirement
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Presentation Notes
“What is the requirement?” Each law and regulation is a unique requirement. This requirement is made up of a unique set of elements. To determine what the requirement is,  we must first identify what the “elements” are. You need to identify the elements to be sure you understand the requirement.



Definitions of ‘“Element”’

|. An “element” is the simplest part

that makes up the requirement.

2. An “element” may be a condition
that must be present or an

action that must have occurred.
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What is an “element?”  

It is the simplest part of the requirement of a law or regulation. 

It is a condition that must be present or an action that must have occurred. 

A series of “elements” make up each requirement. 

Likewise, each law or regulation is a unique combination of these “elements.” 

The “elements” are similar to the elements in the chemical periodic table.  

Every substance known to man is made up of  unique combinations of chemical elements.

Each law or regulation is a unique combination of elements!


Common Elements

(' Some “elements’” are common to many
laws and regulations but they have specific
definitions different from dictionaries.

For example: 3 CCR 6000

Person - any individual, partnership,

association, corporation, business
entity or organized group of persons

whether incorporated or not



Presenter
Presentation Notes
Some “elements” are common to several laws and regulations, and they have legal definitions that may be different from  their dictionary definitions.  The word “person” has a specific definition  that is used in many laws and regulations. 
The defined “elements” for Title 3 California Code of Regulations (3 CCR),  can be found in section 6000.



Places to Find Definitions

FAC Division 6, Pest Control Operations
Sections [1401-11411

FAC Division 7, Agricultural Chemicals, etc.
Various Sections

3 CCR
Section 6000

BPC
Section 8501-8512

16 CCR
Section 1902
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Presentation Notes

I have listed the sections here where many of the defined  “elements” can be found in the laws and regulations for structural pest control.  Many of the definitions for BPC & 16 CCR are scattered through the regulations, rather than all being listed at the beginning of the Code.

This slide also shows the  acronyms used to designate the codes of laws and regulations related to structural pest control.  


Let’s Do an Elements Exercise

FAC Section 31603 defines “vicious dog.”
(b) Any dog which, when unprovoked,
In an aggressive manner,
inflicts severe injury or kills

a human being.
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Presentation Notes
To answer the first question, “What are the  elements of the requirement?”, we have to identify what conditions must be present or actions that must have taken place.  Let’s start with a law or regulation that you may not be familiar with.  While conducting your inspections, you may have had to deal with  aggressive dogs.  When I was a pesticide salesman, I had to deal with ranch dogs on a daily basis.  These dogs never seemed happy to see a pesticide salesman. They all seemed like vicious dogs to me!  We all have our ideas of what a vicious dog is.  But what is the regulatory definition?  What does it take to be a vicious dog?

Food and Agriculture Code, Division 14, Chapter 9, 
Definitions, 31603(b)-Vicious Dog:  
Any dog which, when unprovoked, in an aggressive manner, inflicts severe injury or kills a human being.

First read the text a few times and then read it aloud to yourself. Now ask the following questions:  “What conditions need to be present, and/or what actions needed to have taken place?”  The answers to these questions will be the elements for the requirement.




ﬁFAC 31603 -The Elements

Element |I: There was a dog.

Element 2: The dog was not provoked

In an aggressive manner.

Element 3: The dog inflicted severe
injury or killed

a human being.
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Now let’s identify the “elements” needed to be a vicious dog. 
1. There has to be a dog.
2. The dog was not provoked in an aggressive manner.
3. The dog inflicted severe injury or killed a human being.
This set of elements makes up the requirement for a dog to be considered a vicious dog.

Sometimes, during an inspection or an investigation, you may sense or believe there is something wrong; there is a violation.  But don’t let these perceptions bias your investigation.  What does the law or the regulations say? What are the conditions that need to be present or the actions that have to have taken place for a violation of a particular law or regulation.  Identify the “elements.”


Let’s Identify Elements
3 CCR 6738(b)(1)(C)

® Select a law, regulation

" Break it into its “elements”

Protective Eyewear for Employees

=y
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Let’s do the “elements” exercise for regulation 3 CCR, section 6738(b)(1)(C).  The regulation concerns protective eyewear for employees that are applying pesticides by hand or using hand held equipment.  


3 CCR 6738(b)(1)(C) Text

“The employer shall assure that....

(1) Employees wear protective eyewear
when required by pesticide product
labeling (except as expressly provided in
this section), or when employees are
engaged in ....

(C) Application by hand or using
hand held equipment, except

’»

when ....
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Again, read the text a few times and then read it aloud. The text includes two “exceptions” that pertain to this regulation.  Read the regulation first without initially focusing on the “exceptions.” Ask the question, “What conditions  have to be present, and/or what actions needed to have taken place?”  The answers to these questions will be the “elements” for the requirement. The requirement focuses on the actions of employers and employees.  They both are “elements” and 3 CCR, section 6000  provides definitions for “employees” and “employers.”  One of the “conditions” for the employees is they apply pesticides as part of their work duties.  This “condition” is an element and 3 CCR, section 6000 will provide the definition for “ handling” a pesticide.

The exceptions are not  “elements.”  But we need to read through the exceptions to be sure they don’t pertain to the particular activity we are concerned with.  The first exception indicates this section has exceptions to the  “wear protective eyewear” requirement, telling us that wearing protective eyewear is not always required.  Specific to subpart (C), four exceptions are listed where protective eyewear is not required to be worn when applications are made by hand or with hand held equipment. The activity you observed may include one of these exceptions, and therefore not be a violation of 3 CCR, section 6738(b)(1) (C).  So it is important to read the exceptions.  


The four exceptions listed in subpart (C):
1. Applying vertebrate pest control baits that are placed without being propelled from application equipment;
2. Applying solid fumigants (including aluminum phosphide, magnesium phosphide, and smoke cartridges) to vertebrate burrows:
3. Baiting insect monitoring traps; or
4. Applying non-insecticidal lures.




3 CCR 6738(b)(1)(C)

Element I: There is an employee and

employer as defined by
3 CCR, section 6000.

Element 2: There is an employee that

handles pesticides as

defined by 3 CCR,
section 6000.
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Presentation Notes
These are the “elements.”  We need to include the definitions of employee and employer as “elements” to be sure we are dealing with an employee/employer relationship.  We also need to include the definition of a pesticide handler as an “element” to indicate this requirement is specific to employees that handle pesticides.  


3 CCR 6738(b)(1)(C)

Element 3:
The employer shall assure that
employees wear protective eyewear
when it is required by the
product labeling, or when
the application is
made by hand or
made using hand held
equipment.
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Presentation Notes
We need to check the definition of assure in 3 CCR, section 6000 to get a sense of what measures need to be taken to assure that an action takes place. Employers are usually the person in violation of this regulation because they can control the behavior of their employees to assure that a certain activity takes place. The employer is the person required to provide and maintain the required personal protective equipment.

Remember word “or” indicates that the element can be achieved through two different means.
The word “when” indicates the element has a condition.





Elements of BPC §8538(b)

BPC §8538(b)
Text for Branch 2 & 3 Applications

- Written Notice to Occupant
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Let’s do the “elements” exercise for one more law.  California Business & Professionals Code, section  8538(b), is a law that is sometimes cited when a structural pest control company fails to properly notify the occupant of a pending pesticide treatment. As the law is quite lengthy, we are going to focus on the “written notice” requirement for Branch 2 (control of household pests) and Branch 3 (control of wood-destroying pests or organisms without fumigation) company applications. 


BPC 8538(b) Text

f

& “(b) In the case of Branch 2 and Branch 3

registered company applications, the
notice prescribed by subdivision (a) shall
be provided no later than prior to the
application. In either case, the notice shall
be given to the owner or the owner’s
agent and tenant, if there is a tenant, in at

I

least one of the following ways .. ..
16
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First read the text a couple of times and then read it aloud to yourself. Now ask the questions. “What conditions  have to be present, and/or what actions needed to have taken place?”  The answers to these questions will be the “elements” for the requirement. The word “registered”  indicates the company is registered with the California Structural Pest Control Board to engage in the practice of structural pest control.



BPC 8538(b)

Element |:
There is a registered structural pest

control company.

Element 2:
The notice (in conformance with subdivision a)
must be provided

before the application.
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These are the “elements.” 
There is a registered structural pest control company.  If the structural pest control company is not registered with the California Structural Pest Control Board, then a different section needs to be cited for a violation.

The registered structural pest control company must provide the notice in conformance with subdivision (a) before the application.
     
  


BPC 8538(b)

Element 3:
The company must provide
the property owner or
the owner’s agent, and
the tenant of the premises, with
the required notice.
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The “elements” cont. 
The registered structural pest control company must provide the property owner or the owner’s agent, and the tenant of the premises with the notice required by subdivision (a).
 
Keep in mind, the word  “and” indicates there are two parts to the element.  The word “or” indicates the elements can be satisfied in two or more ways. 

The word “with” is  a “clarifying” word.
 


‘Troublesome Words
 And * Notwithstanding

e Or e Substantial
 When e Hazard

e Except ¢ Immediately

e Other « 777N
19
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Some of the words or phases used in the laws and regulations can make it
harder to identify the “elements.”
  “and” - may indicate there are two parts to the “element.”
  “or” – the “element” can be attained by more than one means.
  “notwithstanding” – think of the word in terms of ”despite the fact” or 
  “although it is expected” in relation to the action the requirement is addressing.  
   It usually does not indicate an “element.”
 “when”- indicates the element has a condition.
  “except or other” – indicate there is a condition or situation that is an 
   exception to the law or regulation. They are explicitly stated in the codes. 
   They are not “elements.”  We sometimes call these conditions  “defenses”.
“immediately”-without interval of time, straightaway; 
   does not mean “very quickly”, “within the hour.”  

Some words like “hazard”, “substantial” and “use” have regulatory definitions that are beyond the scope of this class.
If you need help understanding the use of these words, we can discuss it after class.
  


Element or Not?

Don’t confuse “elements”
with words or phrases that
are clearly “exceptions”
or ‘“clarifiers.”
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Remember, the laws and regulations contain text that are not elements and are not part of the requirement. To recognize this text, you can “key in” on certain words.  The words “except” and “other” usually designate words or phrases that are not elements.  These words indicate there are exceptions to the requirement. Words like “notwithstanding”  are clarifying words that note the goal or purpose of the law or regulation and are not part of the requirement. 

References to other sections-Some laws and regulations may have references to other sections.  These references need to be checked before doing the “elements of the violation” exercise because they may list additional exceptions to the requirement or additional restrictions for the subject law or regulation.


Evidence Defined

Evidence is a fact of consequence
which tends to furnish proof that
an element was present or had
occurred.

® Each element of a law or regulation
must be proven with evidence to
establish that a violation occurred
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Evidence is a fact of consequence which tends to furnish proof that an “element” of the law or regulation was present or had occurred. A fact can be a statement that can be proven. Facts can also be things that actually exist. 

Each element of the law or regulation must be proved to establish that a violation occurred. If all the “elements” cannot be supported with evidence, then the violation cannot be proven to have occurred. 


Evidence Needed

® The elements of the law or regulation
will determine
what kind of evidence
is needed to prove
a violation

"  Evidence must be credible
and trustworthy
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Presentation Notes
The evidence needed to prove that a violation occurred is related to the “elements” in the law or regulation. 
Example:  In order to prove the “elements” of  3 CCR, section 6738(b)(1)(C) were not satisfied, facts related to; 
employer/employee relationship (picture of company vehicles, training records, pay stubs)
product labeling 
testimony of employee 
inspection report 
testimony of county biologist 
can be used as evidence.

The evidence needs to come from a credible (believable) and trustworthy (reliable) source. 
Examples:  
Residue analysis results from an accredited laboratory 
Weather information from the CIMIS or a weather station
County biologist eyewitness testimony



Examples of Evidence

® Withess statements
Expert testimony
Photos & diagrams
Laboratory analyses

Reports —

Hearsay
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Witness statements- statements from persons who saw the event occur
Expert testimony- a person who did not actually see the event occur, but is an expert on certain aspects of pesticide activity
 Examples: county biologist-symptoms of pesticide exposure
                 environmental scientist- drift, how pesticides move in the environment
Photos and diagrams- photos of application equipment, pesticide container, personal protective equipment, location of the treatment site and the adjacent properties
Laboratory analyses- detection of pesticide residues on crops/sites/clothing that could have occurred from drift during a pesticide application
Reports- government documents generated during normal work activities (inspections, weather reports, interviews with witnesses)
Hearsay- is evidence in the form of a statement that is made by someone other than the person that actually witnessed the event.  Hearsay evidence involves an “out-of-court” statement. Inspections and reports generated from investigations conducted by county biologist are considered hearsay evidence that can be submitted in our informal hearings. However, hearsay evidence needs to be supported by other evidence related to the violation.

The informal hearings conducted by the agricultural commissioners are not covered by the California  Administrative Procedures Act (APA).  Therefore, the normal rules for evidence that can be submitted during a formal hearing do not apply. 


What is Our Burden of Proof?

A

f

@To provide evidence that

the violation is:

" More likely to have occurred
than not to have occurred

24


Presenter
Presentation Notes
How much evidence do we need to prove that a violation occurred?  Our responsibility is to provide enough evidence to demonstrate that the violation is more likely to have occurred than not have occurred, even though there may be other conclusions that could be drawn from the evidence. If you need to put a number on it; it would be equivalent to  a probability of 50.1% or greater. However, it is still  better to provide enough evidence to provide  a higher probability (80-90%) that the violation occurred.


v Burden of Proof

“more likely to have occurred
than not to have occurred”

Often characterized in legal writings as:

“Preponderance
of the evidence”

25
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The equivalent legal standard is, there is a “preponderance of evidence” that the person committed the violation.

What is NOT the CAC’s  Burden of Proof?
		Beyond a reasonable doubt
		Clear and convincing evidence
		Beyond a moral certainty
  		Any other standard

Criminal violations have a higher burden of proof because the penalties can include taking away a person’s liberties such as probation, imprisonment.






Do the Elements Exercise

v For every alleged violation on the
inspection report!

v BEFORE the case is written!
v BEFORE the NOPA is written!

v BEFORE the NOPA is signed by the
Commissioner!
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Be sure to do the “Elements of the Violation” exercise analysis:
For every alleged violation on an inspection form
Before the case is written!
Before the Notice of Proposed Action (NOPA) is written!
Before the NOPA is signed by the Commissioner! 


Group Exercises

Small Teams:

v Choose a scribe

v Choose a presenter

v’ The team will identify and list elements
for the given law or regulation

v" List evidence to prove elements

v" Present team elements analysis to the class



Presenter
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Now we are going to break up into groups of 4-5  persons.  Find the colored dot on the first page of your power point handout and go to the exercise sheet on the wall with that color.  

Each group will identify the “elements” for a different law or regulation, and provide examples of evidence that can be used to prove that the conditions were present or the action had taken place. Make up a story about how the violation happened and then use details from the story as evidence to prove the elements.

Chose one person to write  the “elements” and the examples of evidence (the scribe). Chose a different person to present the analysis to the class (the presenter). No DPR participant  can be a scribe or presenter.  

We want you to do this quickly – focus on the elements first, then after you have completed elements, list the evidence. Let’s take about 10 minutes to do the exercise.

There are different formats for doing the “elements of the violation” exercise (see your handouts).  Some folks like to individually identify each “element”; others like to group or list similar “elements.” The important thing is to do the analysis so the “elements” of the law or regulation can be identified, and the appropriate evidence collected.  Our goal today is to be sure that all the “elements” are supported with evidence to prove the violation took place.

About two minutes after the teams start working and you see some writing on the pages, advance to the next slide.  



Exercise Checklist

|. What is the requirement!?

2. Did the person fail to satisfy the
elements of the requirement?

3. What specific evidence do you have
to show the person did not
comply with each element
of the requirement?”
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As you start the exercise, think about the story of the violation. Then ask these questions. The answers will help you to identify the elements of the requirement. The answers will also you decide what kinds of evidence are needed to prove the person did not comply with each element of the requirement.

You can go back and forth between this slide and the next slide while they are working – if possible.  Work the room, but don’t linger at any team station too long – do not be drawn into “what if” questions – toss it back at the group and encourage them to keep working on the elements list.



Test Your Elements!

Do your elements answer these
questions?

|. What is the requirement?
What has to be done?

2. Who or What needs to be protected!?

3. Who is required to perform or
complete the requirement!?
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If you are able, go back and forth between this slide and the previous slide while the teams are working. 

So when you think you have identified the “elements”, test them with these questions.
1. What is the requirement? What has to be done?
2. Who or what needs to be protected?
Who is required to perform or complete the requirement?

Are there exceptions to the requirement, and have you consulted the references?
  



Other Helpers

{ Check the Citeable Sections list:

7

Enforcement Compendium Volume 4

-- Inspection Procedures

Enforcement Compendium Volume 8

-- Guidelines for Interpreting Pesticide Laws, Regulations, and Labeling
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Keep in mind that only some of the sections in the laws and regulations can be cited for violations.  To avoid any “bombs” being dropped on you, check the Citable Sections list and Volumes 4 and 8 of the Enforcement Compendium before writing up the Notice of Violation. 

To find the latest Citable Sections report, go to the file indicated on the slide or go to our website and type in:
CITEABLE or CITABLE

The Closer
The “Elements of the Violation” exercise is a process that you may need to go through a few times to grasp the basic principles.  Repeating the class and doing exercises on your own will help you become more confident and proficient in doing the analysis. 

http://www.cdpr.gov/docs/enforce/admnacts/citsec.pdf
http://www.cdpr.ca.gov/docs/enforce/compend/vol_4/inspect_procedures.htm
http://www.cdpr.ca.gov/docs/enforce/compend/vol_4/inspect_procedures.htm
http://www.cdpr.ca.gov/docs/enforce/compend/vol_8/pestlaw.htm
http://www.cdpr.ca.gov/docs/enforce/compend/vol_8/pestlaw.htm
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