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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

WASHINGTON TOXICS COALITION,
NORTHWEST COALITION FOR
ALTERNATIVES TO PESTICIDES, PACIFIC

COAST FEDERATION OF FISHERMEN'S CASE NO. C0-0132C
ASSOCTATIONS, and INSTITUTE FOR
FISHERIES RESOURCES, ORDER

Plaimiffs,

V.

ENVIRONMENTAL PROTECTION AGENCY,
and MIKE LEAVITT, ADMINISTRATOR,

Defendants,
Y

AMERICAN CROP PROTECTION
ASSQCIATION, et al.,

Intervenes-Defendants.

This matter is before the Court on Pluintiffs” motion for further injunctive relicf, Having
considered the brisfs and arpuments of the parties, and the cntire record in this marter, and based on the
Court's orders dated Jyly 16, 2003 and August B, 2003, and the oral argument held on Angust 14, 2003,

the Court finds that further injunctive relicf is appropriate to preven: potential adverse effects of corain

ORDER = |




Basis for the Washington Toxics
Coalition etc. Lawsuit

~ - o The suit by environmental and fishery groups
" o} alleged that U.S. EPA failed to solicit National
20 & Marine Fisheries Service (NMFS) formal

S consultation on the risks from 54 pesticides to

26 distinct populations of Pacific Salmon and
Steelhead.

Those native fish are listed as threatened or
Endangered under the Endangered Species Act.




Steelhead

Chinook Salmon

Coho Salmon
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2,4-D

Azinphos-methyl

Captan
Carbaryl
Carbofuran

No Effects

Chlorpyrifos
Diazinon
Dimethoate

Disulfoton

Fenamiphos

Definite Effects Undergoing
to Salmon Cancellation



Linuron
Malathion
Methamidophos
Methidathion
Methomyl
Methyl parathion

Naled

No Effects

Phorate
Phosmet

Triclopyr (BEE)

Definite Effects Undergoing
to Salmon Cancellation






Safeguards Required for
Noxious Weed Programs

B - Aerial application cannot occur within 100
= yards of salmon supporting waters (SSW);
= @ S - Broadcast spraying cannot occur within 20
L |} yards of SSW or when wind speed > 5
B mph;

= Chemical spraying cannot occur within 15

feet of SSW or when wind speed > 5 mph;
* Only those pesticides registered for
aguatic application can be used within 15
feet of SSW;

More...




Safeguards Required for
Noxious Weed Programs (continued)

e Pesticides cannot be used when
precipitation Is occurring or Is forecast to
occur within 24 hours;

e All spraying operations must be
overseen by a certified applicator;

 For 2,4-D and triclopyr, only the amine
formulations can be used.




Urban Use
Active Ingredients Affected

«2.4-D

e Carbaryl

* Diazinon
e Diuron

* Malathion

* Triclopyr BEE
e Trifluralin

e specifically targeted for their use in urban areas and have

for Point Of Sale Notification. The urban areas affected
Dy this point of sale notification may be found in pages 23-31 of the
Court Order at:










MNational Ocaanic and Atmospheric Administration
f FATIONAL MARIMNE FISHERIES SERVICE

& % ‘f*_t UNITED STATES DEPARTMENT OF COMMERCE
Sikver Spring, D 20510

JUN 30 201

Mr. Steven Bradbury

Director, Office of Pesticide Programs
U.8. Environmental Protection Agency
One Potomac Yard

2777 8. Crystal Drive

Arlington, VA 22202

Dear Mr. Bradbury:

Enclosed is the National Oceanic Atmospheric Administration National Marine Fisheries
Service’s (NMFS) biological opinion (Opinion), issued under the authority of section
7(a)2) of the Endangered Species Act (ESA) of 1973 as amended (16 U.S.C.
1536(a)(2)), on the effects of the U.S. Environmental Protection Agency’s (EPA)
proposed registration of pesticide products containing the active ingredients 2,4-D,
triclopyr BEE, diuron, linuron, captan, and chlorothalonil, on endangered species,
threatened species, and critical habitat that has been designated for those species. This
Opinion assesses the effects of all pesticides containing the above listed ingredients on 28
listed Pacific salmonids.

After considering the status of the listed resources, the environmental baseline, and the
direct, indirect, and cumulative effects of EPA’s proposed action on listed species, NMFS
concludes that pesticide products containing triclopyr BEE, diuron, linuron, captan, and
chlorothalonil are not likely to jeopardize the continuing existence of any listed Pacific
salmonids. NMFS$ has concluded that 2,4-D is likely to jeopardize the continuing
existence of 28 listed Pacific salmonids. NMFS also concludes that the effects of
products containing triclopyr BEE, linuron, and captan are not likely to destroy or
adversely modify designated critical habitat for listed Pacific salmonids as described in
the attached Opinion. Finally, NMFS concludes that the effects of products containing
2.4-D, diuron, and chlorothalonil are likely to destroy or adversely modify designated
habitat for some listed Pacific salmonids as described in the attached Opinion. As NMFS
has not designated critical habitat for Lower Columbia River coho salmon or Puget
Sound steelhead. the Opinion presents no further critical habitat analysis for the these



Court Order Enforcement

& o= & Toxics Coalition and USEPA.
=" * FIFRAs not a mechanism to enforce
-0y 4 the order, nor is it enforced by

California state and local government
through pesticide regulations or permit
conditions.

* |t can only be enforced through citizen
law suits.
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Court Ordered Buffers Around Pacific Salmon-Supporting Waters

Shaded Counties on the map below, are those that support threatened and endangered salmon or steelhead habitat,
and in which pesticide use buffers may have been ordered by the court. If you plan to use any of the pesticides subject to Court Ordered Limitations
the court order in a shaded county YOU SHOULD FIRST READ THE BACKGROUND section. Pesticide users are urged to =« Effacts Determinations and
check this site, before, but close to the time of application of the pesticide, since the buffers may become unnecessary as Consultations

EPA continues its review of the pesticides subject to the court order.

BACKGROUND

A citizen suit was filed under the Endangered Species Act against EPA by a group of environmental organizations
(Washington Toxics Coalition, et al. v. EPA). In response, the United States District Court for the Western District of
Washington issued on January 22, 2004, an order that establishes pesticide buffer zones. Buffer zones are areas
adjacent to certain streams, rivers, lakes estuaries and other water bodies, in which the court is ordering certain
pesticides not be used. Generally, the buffers established by the Court are 20 yards for ground application and 100
yards for aerial application, adjacent to certain "salmon-supporting waters” in Washington, Oregon and California.
The order applies to pesticide use in these three states, for any product containing one or more of the pesticides
subject to the court order.

The Court Order which became effective on February 5, 2004, defines salmon-supporting waters as certain water
bodies below the "normal high water mark” and thus, any buffer should be measured from that normal high water
mark. The buffers apply to the waters indicated on our interactive mapper, and to estuaries relevant to each of the
salmon and steelhead. An estuary is a water passage where a tide meets a river current.

Failure to comply with the court order is not a viclation of the Federal Insecticide and Funaicide Act (FIFRA].
However, EPA recognizes the legal effect of the Court's arder and is providing the information on this
Web site and linked sites, to assist pesticide users in understanding the specific provisions of the Court's order.

There are several general exceptions to the buffers in the court order and many pesticide specific variations. You
should read the general exceptions to determine if any buffers apply to your use of the pesticides subject to the
order.

If the general exceptions do not apply to you, consult our interactive map to determine whether a specific buffer
applies to your use of a pesticide, and the waters to which that buffer applies.

Enter our interactive map site to determine how the Court's order applies to a pesticide use you intend to make.

GENERAL EXCEPTIONS

Below are descriptions of specific uses for which there is no buffer for any of the pesticides subject to the court










Section List - San Joaquin County

Sections Species

O2MNOBE: 53 Chinock Salmen (ERWR-ESL), Seelhead Trou (CCV-ESL), Valey Edarberry
Langhorn Beslle

O2MOEE: B35 Chireok Salmon (ERWR-ESL), Stecthead Trout (CCW-EEL)

02MNORE: 536 Steelhead Troul (SCV-ESL), Vamal Pool Fary Shrimp

03=04E: 512 San Joaguin Kil Fox, Steelhead Trout {CCV-ESL)

O3E04E: 31117 2023 San Joacuin Kil Fox, Steelhead Trout (CCV-ESL

Q3E0ME: 524-26 California Redegged Frog, San Joaquin Kit Fox, Steshead Troul (OO -ESLY

03504E: 52628 San Joaquin Kil Foo, Steelhead Trout {CCV-ESL)

Q2E04E: 529 Staelhead Trout (COV-ESL)

02=ME: 23 Caifornia Reddegged Frog, San Joaquin Kit Fex, Steshead Troul (COW-ESL)

03S04E: 332-33 California Reddegged Frog, Stesalhesd Troul (CCV-ESU)

O2=04E: 234-36 San Jaaguin Kil Fax, Steelhead Trout {CCV-ESL

02504E: S4-5,8 San Joagquin Kil Fon, Steelhead Trout {CCV-ESL

Q3SME: F9-10 California Reddegged Frog, San Joaquin Kit Fox, Steshead Trool (GO -ESLY

O3E05E: 512 Steethead Trout (CCV-ESL

02=05E: 812 Staelhead Trout (CCV-ESLY

02505E: 1236 San Joaquin Kil Foo, Steelhead Trout {CCV-ESL)

02805E: 33-11 Zan Joagquin Kil Fox, Steelhead Trout {COV-ESLU

02506E: 514 Chinaok Salnon (SRWR-ESL), Staelhead Trout {CCW-ESL)

02506E: 210-16 Chinook Salmon (ERWR-ESL), Steshead Tout (CCW-ESL

O2506E: B16-18 Sieethead Trout (SC-ESL)

02506E: 519 Zan Joagquin Kil Fox, Steelhead Trout {CCV-ESLL

O3E06E: S20:23 Staethead Trout (SCV-ESL

02E06E: 524 Chireok Salmon (ERWRESL), Steelhead Trout (CCW-EEL)

03=06E: 52620 Staelhead Trout (COGESL)

03=06E: B30-32 San Joaquin Kil Fox, Steelhead Trout {CCV-ESL)

02E06E: 83336 Steelhead Trout [COGESLU)

02506E: 359 Staethead Trout (CCV-ESL

03E07E: 51 Chinook Salmon {(SRWR-ESL), Stecthead Trout {CCW-ESL)

Q3E0TE: B17-20 Chirock Salmen (ERWRESL), Steehead Trout (COW-EELL)

02=07E: 52-4 Chirock Salmen (ERWR-ESL), Steelbead Troa (CCW-ESL), Valey Eldsrberry
Langhorn Besllk

03=07E: 858 Chirmok Salmon (SRWR-ESL), Steslhesd Traut {CCW-ESL

03&07E: 59-10 Chinook Salmon (BRWR-ESL), Seelhead Trou (CCW-ESL), Valey Eldarberry
Langharn Beslle

Q4NOAE: 51-2 11-14,72-27 33-36  Chinock Salmon (BRWR-ESL), Steelhead Tout (CCW-ESLL

O4MNOEE: 51-16 Chirock Salmon (ERWRESL), Steethead Tout (SCW-ESL

Q4NOEE: 516 Staethead Trout (CCV-ESL

O4NOEE: 517-19 Chirock Salmoen (BRWR-ESL), Staslhead Tmut (CCW-ESL

-40-



Section List - San Joaquin County

Sections Species

O2M05E: 53 Chinock Sakmon (SRWR-ESL), Sieelbead Trout [CCV-ESL), Valey Ederberry
Longhorn Beslls

O3MOBE: B35 Chinaak Salman (SRWRESL), Staelhead Traut (CCV-ESL

O2M0BE: 536 Steelhead Troul (CEV-ESL), Vemal Pool Fary Shimp

02=04E: 312 San Joaguin Kil Fox, Steelhead Trout {CCV-ESLI

03E04E: S11-17 2023 San Joacun Kit Fox, Steelhead Toot (CCV-ESL

03304E: 524-25 California Reddegged Frog, San Joaquin Kit Fox, Sieshbead Troul (CCV-ESLY

03E04E: 32628 San Joaquin Kit Fox, Steelhead Trout {CCV-ESL

03E04E: 528 Steelhend Trout {CCV-ESLL

02E0E: 53 Cdifornia Reddegged Freg, San baquin Kit Fox, Sleshead Trou (COV-ESLY

03=04E: 332-33 California Reddeqged Frog, Steslhead Trout {OCW-ESL

03304E: 534-36 San Joaguin Kil Fox, Steelhead Trout {CCV-ESL)

02E04E: S4-5,B Zan Joaquin Kil Fax, Steelhead Trout { CCV-ESL

03304E: 2910 California RedHemed Froa, San Jaaquin Kit Fox, Sleshead Troul (COV-ESLY

03S05E: 812 Steelhead Trout {CCV-ESLL

02=05E: 812 Staelhead Trout {CCV-ESL

02505E: 313-36 San Joaquin Kil Fox, Steelhead Trout {CCY-ESL

03=05E: 33-11 Zan Joagquin Kil Fox, Steelhead Trout { CCV-ESL

02=06E: 514 Chinook Salmon { SRWR-ESL), Steelhead Traut {CCV-ESL

02=06E: S10-16 Chinock Salmon (BRWRESL), Stedhead Tout [SCV-ESL

03506E: 31618 Simelhead Trout (CCW-EELL

03506E: 318 Zan Joaquin Kit Fox, Steelhead Trout {CCV-ESLI

02506E: S20:23 Simelhend Trout ([CCV-ESL

03506E: 524 Chirook Salmon { SRWRESL), Steelhead Tmout ([CCV-ESLL

03506E: 32620 Simelhend Trout (CCW-ESLL

02=06E: 330-32 San Joaqun Kil Fax, Stzelhead Trout { CCV-ESL

03=06E: 33336 Steelhaad Trout (CCW-ESL

02=06E: 358 Stzelhead Trout {CCV-EEL)

02E07E: 81 Chiroak Saman {SRWR-ESL), Steelhead Trout {CCV-ESL

O3S0FE: 317-20 Chinock Sakmon (SRWRESL), Steehead Tmuot [CCV-ESL

03S07E: 52-4 Chinack Salmon (SRWR-ESL), Steelbead Trout (CCV-ESL), Valey Edarberry
Longhorn Beslls

02=07E: 358 Chiroak Salman { SRWR-ESL), Steelhead Trout {CCV-ESLL)

02E07E: 29-10 Chinock Salmon (ERWR-ESL), Sieelbead Treut (CCV-ESL), Valey Ederberry
Langhorn Beslls

O4MO4E: B1-211-14,72-27 33-36  Chinook Salmon (SRWR-ESL, Steelhead Trout (COV-ESL

O4MOEE: 5116 Chirock Salmon (ERWR-ESL), Steelhead Trout ([CCV-ESL

O4MOEE: 518 Sleelhead Trout {CCV-EEL

O4MOEE: 51719 Chirock Salmon (ERWR-ESL), Stzelhead Trout ([CCV-ESLL
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Additional Information
Avallable Online




adl/endanger/litstatus/wtc/index.htm
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i; Endangered Species Case - Washington Toxics Coalition v. EPA

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Under the Endangered Species Act, EPA must ensure that its registration of a pesticide will not result in likely jeopardy to

the continued existence of federally listed threatened or endangered species or destroy or adversely modify their * EPA Seeks Input on NMFS'
designated critical habitat. In addition the Agency must consult, as appropriate, with the U.5. Fish and Wildlife Service Draft Measures to Protect

(FWS) or National Marine Fisheries Service (NMFS) if a pesticide's use may affect listed species or designated critical Endangered Facific Salmon
habitat. from 12 Pesticides

* NMFS April 20, 2009, Final

. . . . . . . . . Biological Opini der th
This Web page provides information on the Washington Toxics Coalition v. EPA case, related to protection of Pacific E;Ddzﬁgcsredplsn;;:ghi =

salmon and steelhead, and links to the biological opinions issued by the NMFS and EPA's responses. Issued for Carbofuran,

Carbaryl and Methomy!
(PDF) (509 pp, 11.87ME)

Background on this court case * EPA Plans New Use

. Limitations on Carbaryl,

4 On February 17, 2004, EPA announced the availability of the January 22, 2004, ruling of the U.S. District Court for the Carbofuran, and Methomyl
Western District of Washington in the case of Washington Toxics Coalition (WTC) v. EPA in a Federal Register notice. The to Protect Salmon and
Court established buffer zones around certain water bodies in California, Oregon, and Washington where the court Steelhead in California,
ordered that specific pesticides could not be used. Generally, for ground pesticide applications, the court order establishes Idaho, Oregon, and

Washington (PDF) (20 pp,

a 20-yard buffer zone; for aerial pesticide applications, the court order establishes a 100-yard buffer zone adjacent to )

. . . . . . . R . . 888.7 3k, about PDF)
salmon-supporting waters. These buffers are in effect until EPA completes its consultation obligations including finding * Manufacturers Dedline to
that a pesticide has no effect on the species, receipt of a biclogical opinion from NMFS, or a finding by EPA that the Adopt Pesticide Use
pesticide is not likely to adversely affect the species with no affirmative rejection of that finding by NMFS. Limitations to Protect

Endangered Species (PDF)
Chief Judge Coughenour issued this order in response to the WTC's July 16, 2003, motion for injunctive relief to establish (2 pp, 163k) o
buffer zones as an interim measure to reduce the likelihood of jeopardy to 26 species of salmon and steelhead. * EPA Gives Pesticide

Manufacturers Two Weeks to
Commit to Modifications to

The Agency met its December 1, 2004, deadline to complete the review of the 55 pesticides as ordered by the court on e xSl e

July 2, 2002. For 37 pesticides, EPA determined there may be effects to one or more of the listed Pacific salmon or {(PDF) (Spp, 100KE)
steelhead and therefore initiated consultation with the National Marine Fisheries Service. * NMFS November 18, 2008,
Final Biological Opinion
Links to the Federal Register Notices and Court Orders: ;;iifeihii??:;ug:; i;‘r
* March 24, 2004, Federal Register notice on point of sale notification. Chlerpyrifos, Diazinon, and
* February 17, 2004, Federal Register notice announcing the availability of the Court ruling. ';"f'gj';;g!? (PDF) (424 pp.
* Jlanuary 22, 2004, Court Order (PDF) (21 pp,754K) SElptemI::rer 11, 2009, Press
* August 8, 2003, Court Order (PDF) (22 pp, 957K) Release: New Limitations on
* July 16, 2003, Court Order (PDF] (5 pp, 231K) Pesticide Uses Will Protect
* July 2, 2002, Court Order (PDF) (21 pp, 1.02ME) Salmaon

EPA September 10, 2009,









