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• Lawsuit brought about
by Washington Toxics
Coalition represented
by Earthjustice.

• US Western District  
Court ruled in favor of
plaintiffs.

• Imposes prohibitions
for use of 38 active
ingredients 100 yds by
air, and 20 yds by
ground from Salmon
Supporting Waters. 

• Effective date 2/5/04.



Basis for the Washington Toxics
Coalition etc. Lawsuit

The suit by environmental and fishery groups
alleged that U.S. EPA failed to solicit National 
Marine Fisheries Service (NMFS) formal 
consultation on the risks from 54 pesticides to
26 distinct populations of Pacific Salmon and
Steelhead.  
Those native fish are listed as threatened or 
Endangered under the Endangered Species Act.



Species Included  in California

Chinook Salmon

Coho Salmon

Steelhead



Order applies to “salmon supporting 
waters” within the range of the salmon 
ecologically significant units (ESUs) as 
identified by National Marine Fisheries 
Service (NMFS) in its critical habitat 
designations in Washington, Oregon, and 
California.



Ecologically Significant Unit (ESU)

“a population of fish that (1) is substantially
reproductively isolated from other 
populations and (2) represents an important 
component in the evolutionary legacy of the 
species.”



What Are Salmon Supporting Waters?

 For purposes of this 
legal action, the court 
has determined that 
“salmon supporting 
waters” are the area 
below the ordinary high 
water mark of all 
streams, lakes, estuaries, 
and other water bodies 
where salmon are 
ordinarily found at some 
time of year.” 



Court-Imposed EPA/NMFS Consultation

EPA must go through formal consultation 
with the National Marine Fisheries Service 
for each of the 38 active ingredients (AI) 
included, and the Service must issue the 
corresponding Biological Opinion (BiOp) .

 If  NMFS finds effects to salmon, its habitat 
or its prey, the BiOp must include Reasonable 
and Prudent Alternatives (RPAs) or 
Reasonable and Prudent Measures (RPMs) to 
protect the species. 



Active Ingredients Under Court Order
 1,3-dichloropropene
 2,4-D  BiOp 4

 Acephate
 Azinphos-methyl BiOp 3

 Bensulide BiOp 3

 Bromoxynil
 Captan BiOp 4

 Carbaryl BiOp 2

 Carbofuran BiOp 2

 Chlorothalonil BiOp 4

 Chlorpyrifos BiOp 1

 Coumaphos
 Diazinon BiOp 1

 Diflubenzuron
 Dimethoate  BiOp 3

 Disulfoton BiOp 3

 Diuron BiOp 4

 Ethoprop BiOp 3

 Fenamiphos BiOp 3

 Fenbutatin-oxide

Ongoing            No Effects Some Effects to Definite Effects          Undergoing
Consultation Salmon Habitat or Prey       to Salmon               Cancellation



Active Ingredients Under Court Order (continued) 

 Lindane
 Linuron BiOp 4

 Malathion BiOp 1

 Methamidophos BiOp 3

 Methidathion BiOp 3

 Methomyl BiOp 2

 Methyl parathion BiOp 3

 Metolachlor
 Metribuzin
 Naled BiOp 3

 Oxyfluorfen
 Pendimethalin
 Phorate BiOp 3

 Phosmet BiOp 3

 Prometryn
 Propargite
 Tebuthiuron
 Triclopyr (BEE) BiOp 4

 Trifluralin

Ongoing          No Effects Some Effects to Definite Effects          Undergoing
Consultation Salmon Habitat or Prey       to Salmon               Cancellation



Pesticide Programs Excluded

Public Health Vector Control Programs.
Noxious Weed Programs ** 
NMFS-Authorized Programs.

** (Some safeguards required, see next slides)



Safeguards Required for 
Noxious Weed Programs

• Aerial application cannot occur within 100 
yards of salmon supporting waters (SSW);
• Broadcast spraying cannot occur within 20 
yards of  SSW or when wind speed > 5 
mph;
• Chemical spraying cannot occur within 15 
feet of SSW or when wind speed > 5 mph;
• Only those pesticides registered for 
aquatic application can be used within 15 
feet of SSW; 

More…



Safeguards Required for 
Noxious Weed Programs (continued)

• Pesticides cannot be used when 
precipitation is occurring or is forecast to 
occur within 24 hours;
• All spraying operations must be 
overseen by a certified applicator;
• For 2,4-D and triclopyr, only the amine 
formulations can be used.



Urban Use
Active Ingredients Affected

• 2,4-D
• Carbaryl
• Diazinon
• Diuron
• Malathion
• Triclopyr BEE
• Trifluralin

These AIs are specifically targeted for their use in urban areas and have 
requirements for Point Of Sale Notification. The urban areas affected 
by this point of sale notification may be found in pages 23-31 of the 
Court Order at:
http://www.epa.gov/oppfead1/endanger/litstatus/wtc/1-04order.pdf



Urban Pesticides
Point of Sale Requirements

 Heading “Salmon Hazard” in 
large font.

 Statement: “This product 
contains pesticides that may 
harm salmon or steelhead.  Use 
of this product in urban areas 
can pollute salmon streams”.

 Both heading and statement 
shall be visible to purchasers.

 EPA notified pesticide retailers 
on April 5, 2004.



Court Order Terminating Events

As EPA goes through formal consultation 
with NMFS on each active ingredient (AI), 
and NMFS determines an AI is not likely to 
jeopardize salmon, and

 not likely to destroy or adversely modify 
salmon designated critical habitat or its prey

The AI, in turn, should be removed from the 
list subject to the court order.



Active Ingredients No Longer Subject to Court Order

Captan
Linuron
Triclopyr BEE

These three AIs were 
found not likely to 
jeopardize salmon 
and
not likely to destroy 
or adversely modify  
designated  critical 
habitat for salmon



Court Order Enforcement

• This order is specific to Washington
Toxics Coalition and USEPA. 

• FIFRA is not a mechanism to enforce
the order, nor is it enforced by 
California state and local government
through pesticide regulations or permit
conditions.

• It can only be enforced through citizen
law suits.



U.S. EPA Consultation With NMFS
 Consultation for Chlorpyrifos, Diazinon and 

Malathion completed in October 2008.
 DPR expressed disagreement with Draft Biological 

Opinion, posted comments on Public Docket 
(9/16/2008).  U.S. EPA also disagreed with NMFS. 

 NMFS’ Biological Opinion proposed buffers of 
500’ for ground applications and 1000’ for aerial 
apps. plus other requirements for fish kill 
reporting, monitoring, runoff prevention, etc.



U.S. EPA Implementation 
 U.S. EPA decided to impose variable buffers 

depending on application rate (lbs A.I./acre) + droplet 
size + size of adjacent body of water.  For aerial apps. 
still almost 1000’.  For ground, the minimum is 100’.

 U.S. EPA has produced 40 Draft County Bulletins for 
California.

 Draft County Bulletins for Chlorpyrifos, Diazinon
and Malathion, were reviewed by DPR (11/09, 01/10) 
and comments sent to U.S. EPA.

 Any resulting FIFRA-enforceable pesticide use 
limitations will be made available thru EPA’s 
Bulletins Live! Web site at: 

http://www.epa.gov/oppfead1/endanger/bulletins.htm



U.S. EPA Bulletins Live! Website



U.S. EPA Implementation (continued)

 Draft California bulletins for Carbaryl, Carbofuran
and Methomyl were also reviewed by DPR (07/10) 
and comments sent to U.S. EPA. 

 For all AIs consulted on, EPA is asking registrants 
to voluntarily modify labels  referring the user to the 
U.S. EPA Bulletins Live Web site, or face 
cancellation proceedings.

 Restrictions would be voluntary until labels  are 
modified (18 months approx.).

 Once the pesticide label makes reference to the 
Bulletins Live! Web site, the Pesticide Use 
Limitations for the active ingredient(s) in that 
bulletin would become enforceable under FIFRA 
and by all corresponding federal, state and local 
agencies.



What to do now…
 Until a final decision is made on any of the 38 

active ingredients under this injunction, follow the 
Court Ordered no-use buffers of 100 yards (aerial 
application) or 20 yards (ground application) from 
Salmon Supporting Waters.

 If you are part of a public Vector Control or 
Noxious Weed Eradication program check for 
your exemptions under this injunction. 

 Check U.S. EPA’s Web site often for updates on 
this and other injunctions at:

http://www.epa.gov/oppfead1/endanger/litstatus/es
litig.htm



DPR’s Ongoing Efforts
DPR has provided comments to the 

Biological Opinions (BiOp) issued thus far.
DPR is working cooperatively with U.S. 

EPA and NMFS to help refine the 
Reasonable and Prudent Alternatives (RPAs) 
and Reasonable and Prudent Measures 
(RPMs) resulting from each BiOp.

As U.S. EPA officials inform DPR of their 
actions, DPR will make that information 
available through our Web site.  



Salmonid Habitat Information 
Available Through DPR’s Website



Salmonid Habitat Locations for California
http://www.cdpr.ca.gov/docs/es/salmonid.htm



U.S. EPA EnviroMapper Site
http://www.epa.gov/oppfead1/endanger/litstatus/wtc/uselimitation.htm



US EPA Buffers Information for Salmonids
http://www.epa.gov/oppfead1/endanger/litstatus/wtc/maps.htm



Salmonid Habitat Locations for California. Link 
to DPR’s Endangered Species County Bulletins 
http://www.cdpr.ca.gov/docs/es/colist.htm



County Bulletins List: Select county of interest.  
This will open a .pdf file of that bulletin.



Section List
 Species locations are 

shown by 
Township/Range/Section 
coordinates.

 If the area where you 
intend to apply a pesticide 
(restricted by the court 
order) is located within a 
section included in this list, 
check for salmonid habitat 
in the vicinity of your 
application site.

(continued on next slide)



Section List
 If you intend to make an 

aerial application, the 
product cannot be applied 
within 100 yards of salmon 
supporting waters included 
in the section list.

 If you intend to make an 
application by ground, 
then you have to stay away 
20 yards from salmon 
supporting waters included 
in the section list.



Again, what are Salmon Supporting Waters?

 For purposes of this 
legal action, the court 
has determined that 
“salmon supporting 
waters” are the area 
below the ordinary high 
water mark of all 
streams, lakes, estuaries, 
and other water bodies 
where salmon are 
ordinarily found at some 
time of year.” 



Point of Sale Requirements for Urban Pesticides
http://www.cdpr.ca.gov/docs/es/pointsale.htm



Additional Information 
Available Online



http://www.epa.gov/oppfead1/endanger/litstatus/wtc/index.htm



http://www.epa.gov/oppfead1/endanger/litstatus/wtc/qs-as.htm



http://www.nmfs.noaa.gov/pr/


